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by an EPA grantee, the town of Marengo, Indiana,

When affirmative actijon requirements are
imposed on a bidder as a matter of con-
tract performance, and a specific commit~
ment to them must be reflected in the bid,
such requirements may be treated as
involving responsiveness, rather than
responsibility,

When grantee solicitation provides that
bidders may seek to qualify for a waiver
of minority business enterprise utiliza-
tion goal by providing with the hid a
narrative of positive efforts and an
explanation of why the goal cannot be met,
and low bidder neither commits itself to
the goal nor provides a narrative, while
second-low bidder unequivocally offers to
meet the goal at a reasonable price,
graritee may presume that low btidder bhas
not made sufficient effort and properly
may reject the bid,

E. H. Hughes Company, Inc, requests review of an
Environmental Protection Agency decision regarding
award of a contract for a wastewater treatmen: project

Hughes contends that, coltrary to the determination of

. the grantee and EPA's regional administrator, it sub-
mitted a responsive bid, We deny the complaint,
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Backgrounds

Marengo, a grantee under Title II of the Clean
Water Act of 1977, 33 U,S8,C, §§ 1281 - 1297 (Supp, III
1979), on May 21, 1981, advertised for bids on Division
B of its wastewater tveatment project. The solicita-
tion incorporated EPA's Policy for Increased Use of
Minority Consultants and Construction Contractors, 43
Fed, Reg, 60220 (1978) and EPA Region V's guidance on
use of ninority business enterprise, The grantee
.stated that its goal for minority pmarticipation was 10
percent of the eligible cost of the project, and it
required bidders who did not commit themselves to this
goal to provide with their bids a narrative describing
any "positive efforts” they had taken to encourage
utilization of minority butiness enterprise or
explaining why they were unable to achieve 10 percent
minority participation., The solicitation specifically
stated that failure to submit this information would
cause rejection of a bid as nonresponsive,

At opening on July 28, Hughes was the apparent low
bidder at $1,077,700, with Mitclhiell and Stark tonstruc-
tion Company, Inc, second low at §1,073,459., Hughes
proposed a 4 percent level of minority participation
and admittedly did not submit the required narrative;
Mitchell and Stark proposed 10 percent minority par-
ticipation. On August 6, Marengo's Bocard of Trustees
rejected Hughes' bid as nonresponsive., Hugher pro-
tested this to the grantee by letter dated August 10
and received August 13; this protest was denied on
September 1, and Hughes then appealed to EPA. On
November 3, the regional administrator dismissed
Hughes' protest, and its complaint to our Office fol-
lowed,

EPA's Decision:

.~ EPA dismissed Hughes' protest in part on grounds
that it was untimely under the agency's regulation con-
cernirg qrantaze procurements, 40 C.F.,R. § 35.939(b)(1)
(1981), which requires bidders to file protests within
ocne week after the basis for them is known or should
have been known., According to the administrator, the
bausis of Hughes' protest was that the grantee
improperly had made the minority business enterprise
requirements & matter of bid responsiveness, rather
than bidder responsibility. Since Hughes had notice of
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these requirements upon receipt of the May 2zl !solicita-
tion, the administrator concluded, its failureg to
protest to the grantee until August 13, some 1€ days
after bid opening, rendered the protest untimely,

The administrator, however, also considered the
substance of lughes' protest, He found it without
merit, Hughes had argued, among other things, that
EPA's national policy on minority business enterprise
related only to bidder responsibility, The admipis-
trator disagreed, stating that this polioy described
only minimum requirements and duties of grartees and
bidders, and that rather than prohibiting imposition of
additional responsiveness requirements, expressly per-
mitted grantee.s to identify further more "positive
efforts” which bidders might be required to take in
order to meet goals for minority participatinn,

The administrator also based his decislon on
Federal court cases holding that requirements which are
traditionally matters of responsibility may be made
matters of responsiveness by the owner of a project,
citing Rossetti Contracting Company, Inc, v. Brennan,
508 F.2d 1039 (7th Cir, 1975), and Northeast Construc-
tion Company v. Romney, 485 F,2d 752 (b.C. Clr. 1373},

In addition, the administrator rc¢jected Hughes!
argument that its failure to submit the vequired narva-
tive was excused, either because tha Indiana Office of
Minority Business Enterprise had advisad bidders that
It was not aware of any firms who were interested in
this particular project or because the town of Marengo
had issued an addendum to the solinitation, reporting
this lack of interest and thereby aliegedly modifying
the 10 percent ¢goal, Nor did the administrator aqgree
that the grantee should have waived Hughes' failure to
provide the narrative as a minor .nformality: he found
that minority business enterprise requivrements were
material because they had the potential to affect
price, quality, quantity, and delivery of services;
that they substantially affected the relationship
betweean the grantec and bidders; and that thev were
essentidl to the achievement of EPA's objectives for
use of minority business enternrise.

The administrator summAarily dismissed Hughes'
argument that the requirements were ambiguous; and
found ths contenticn that there were technical defects
in Mitc.ell and Stark's bld “frivolous and without
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merit,” The administrator concluded that the determi-
nation of the town of Marengo to veject Hughes' bid
complicd with EPA procurement requlations and had a
rational basis, and that it therafore must be upheld.

GAO Analysis:

There is a definite distinction between mattery
related to bi¢ resnonsiveness and those concerned with
bidder responsibility, "Responsibillitv,’ as used in

.direqt Federal procurement, referg to ¢ biddex's

ability or capacity to perform al) of the cantract
requirements within the limits prescribed by the
solicitation. "Responsjveness" ¢gncerns whether a bid-
der has unequivocally offered to provide a pruduct or
services in total confo-mance with the material terms

and ,pecificationy of the solicitation, While require- .

ments hearing on responsibility may be met after cpen-
ing, the determnination of respongiveness~-a concent
generally limited to formally advertlised procure-
ments~-must be made from bid docyments at the time of
opening, See Devcon Systems Ccrporation, 59 Comp,

Gen. 514, 617 (1980), 80-2 CPD 4¢, in which wo held
that failure to include a small buginhess suhcontracting
plan did not render a bld nonresponaive, Moreovor, a
matter relating to bidder respongibility cannot be
treated as one of responsiveness merely because of a
statement to that effect in a solicitation, Id. at 618,

. Contrary to Hughes' arguments, however, not all
matters relating to minority business enterprise
requirements concern responsibility. As pointed out in

Northern Virginia Chapter, Asnociated Builders and Con-
tractors, Inc,, B-202510, Avoril 24, 1981, 0l1-1 CPD 318,
in cases where affirmative action requirements are
imposed on a bidder as a mattor of contract perform-
ance, and a specific commitment to them must ke
reflected in the bid, such requirements are trxeated as
involving responsiveness, See also RGK, Inc.,
B-201845, May 19, 1981, 81~1 CPD 384, also treating
minority business enterprise requirements as a matter
of rasponsiveness by holding that an ambiguous commit-
ment to meet stated goals could not be corrected after
bid opening; cf. Paul H. Howard Company-~~Reconsidera-
tion, 60 Comp, Gen. 606 [1981), A1-2 CPD 42, detining
commitment to a stated goal as A matter of responuive-
ness and how the goal was to be met as a matter of
responsibility.

. . ) ‘.-;" (BT §
g . L Y - o ‘ L l"('- fr{' ¥ g ;#*-ﬁ;.‘vi'{iﬁ
. \" Y v, b R S "; IR !' "\- “j"..- ‘. .r" s '.-' s ". PR 't -! vy ot I'i.‘ ot t:\ '“ 1"'- ' flﬁ‘ :h&i""l‘ﬂ;ﬂ’?’ﬁﬁ;k 'r“ ."‘I



".- ’ -

‘-'-L Y] ! M [ N
A iededs {'\;-2\.' t“*gw«., N (RN

B-205556 ' 5

llere, the town of HMarengo required biddert to
commit themselves to a goal of 10 percent minotity par-
ticipation for performance of the contract, :Alterna-
tively, Marengo offered bidders who Were unable to meet
the 10 percent goal an opportunity to propose a lesser
percentage if they also submitted, with their bids, u
narrative documenting "positive efforts® they had taken
to encourage utilization of minority business enter-
prise and explaining why the goal still could not be
met, This, in effect, would pvermit Marengo to waive
the 1C percent requirement if a bidder demon%trated

that-~-despite these efforts--it could not copmit itself
to the stated goal,

We have recognized a grantee's authority to reject
a low bidder which did not qualify for a waiver of
minority business enterprise requ¥rements. In English
Electric Cogggration, B-~203098,2, January 4, 1982, 82-1
CPD 3, involving a procurement by an Urban Mass Trans-
portation Adminlstration grantee, the low bidder
requested a waiver from reguirements to subcontract at
least 10 percent of the work to minority-owned firms
and at least ,l percent of the work to woman-owned
firms; the second-low bidder aqreed to meet these

. gnals, The grantee denied the request for the waiver

undar an evaluation schome in which it was "con-
clusively wresumned” that if a reasonably priced bidder
met. its go.ls, another bidder who failed to meet them
would be deemed not to have exerted sufficient efforts,
as required by UNTA's regulations., We upheld award to

the second-low bidder,

In this case, Hughes, which made no objection to
the 10 percent goal or the solicitation provision
relating it to responsiveness before bid opening,
offered only 4 percent minority participation, but did
not, with its bid, offer any explanation as to why it
should qurlify for a waiver of the gcal. The price of
the second-low bidder, which unequivocally offered to
meet the goal, was only $759 higher than Hughes' price
onn a contract of well aover $1 million. Under these
circumstances, we think the town of Marengo could have
reasonably presimed that Hughes had not made sufficient
"positive efforts" to utilize minority business enter-
prise in performance of the contract and, !n accordance
with the express terms of its solacaitation, could
properly reject the bid,
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The complaint !s denied,
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